
Garret Ean
________________

Keene, NH 03431
June 17, 2013

  

REQUEST  FOR  DISCOVERY

 

 

Thomas P. Mullins, Esq.
City of Keene
3 Washington Street
Keene, NH 03431

Re: City of Keene v James Cleaveland et al
Docket # 213-2013-CV-00098

 

 Dear Attorney Mullins:

 

Pursuant to the rules of the New Hampshire Superior Court, and in 
conjunction with the authority of RSA 91-A:1, please answer the following 
discovery and open records requests. Even if you provide open file discovery, 
please take care to review each specific request and respond to them all. So 
that the defense may better frame the issues for the court, if any of the 
information does not exist, please indicate so. If any information requested 
exists but is not provided, please explain why it is being withheld. Likewise, 
please explain your objection to any request.

 

1. Please provide the defendant with all information which may be 
exculpatory or favorable to the defendant. Kyles v Whitley, 115 S.Ct. 1555 
(1995); United States v Bagley, 473 U.S. 667 (1985); Brady v Maryland, 373 
U.S. 83 (1963); State v Laurie, 139 N.H. 325 (1995). Regarding this request, 
please note that:

 

a. This request is not limited to information known to you personally. The 
defendant specifically requests that you question your witnesses, 
including law enforcement personnel, for this information and include 
their answers in your response. Kyles v Whitley, supra.

 

1



b. This request is not limited to information which has been documented 
in your file. The defendant specifically requests that you provide the 
defendant with information known to you or your witnesses, regardless of 
whether it has been recorded in writing or otherwise. Kyles v Whitley, Id.

 

c. This request should be answered without regard to whether such 
evidence would be admissible at any hearing or trial. State v Laurie, 
supra. Furthermore, this request should be answered without 
consideration of the effect such information might have on the outcome 
of any trial or hearing. Id.

 

2. Please provide the defendant with all information which may affect the 
credibility of any potential state witness, including law enforcement 
personnel. The defendant specifically requests:

 

a. Any information which tends to show a witness' bias, motive, 
untruthfulness, untrustworthiness, unreliability, incompetence, 
drug/alcohol use, history of medical, emotional or psychological 
problems, or bad character.

 

b. Any information regarding any criminal record of any witness, any 
criminal investigation of any witness, any plea bargain any witness has, 
or has had, with any state or federal prosecuting agency, any other 
promises made by the state or law enforcement to any witness, any 
witness's probation status, or any compensation or benefit provided to 
any witness.

 

c. Any previous unsubstantiated, inconsistent or false information given 
by any witness. Kyles v Whitley, supra; United States v Bagley, supra; 
Davis v Alaska, 415 U.S. 308 (1978); Giglio v Unites States, 405 U.S. 150 
(1972); State v Laurie, supra.

 

3. Please provide the defendant with a list of your witnesses, their date of 
birth, and their addresses. State v Drewry, 139 N.H. 678 (1995).

 

4. Regarding any hearing or trial witness who is not an expert please provide 
the defendant with:

 

a. Copies of any written statements signed by the witnesses that pertain 
to witnesses' testimony. 
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b. Any report or other record, reflecting an unsigned statement of a 
witness which contains the witness's recollection of the events about 
which he or she will testify.

 

c. Copies of drafts, reports, notes, memoranda, diagrams, video or audio 
recordings, maps or any other writing or recording of any information 
provided by any witness or reflecting the statement of any witness, 
excluding only "mental impressions" or theories of a prosecuting attorney. 
This request includes preliminary and "scratch pad" notes of any 
conversation with any witness. State v Chagnon, 139 N.H. 671 (1995); 
State v Drewry, supra. The defendant requests that you take affirmative 
steps to preserve all of the foregoing evidence and that you instruct your 
witnesses and law enforcement personnel within your jurisdiction to do 
the same. Note, that if any notes, reports, etc. are destroyed or otherwise 
not preserved, the undersigned will move the court for appropriate relief 
including, but not limited to, dismissal of the case or witness preclusion.

 

5. Regarding any expert who may testify, please provide any reports 
containing their theories, their opinions, or the basis for said theories or 
opinions. State v Chagnon, supra; State v Drewry, supra.

 

6. Please provide the defendant with notice of your intent to offer any 
evidence pursuant to Rule of Evidence 404(b). The defendant requests that 
you "state the specific purpose for which the evidence is offered" and that 
you "articulate the precise chain of reasoning by which the offered evidence 
will tend to prove or disprove an issue actually in dispute, without relying 
upon forbidden inferences of predisposition, character, or propensity." State 
v McGlew, 139 N.H. 505 (1995)

 

7. Pursuant to Superior Court Rule 98 and District Court Rule 2.10, please 
provide the defendant with:

 

a. A copy of records of statements or confessions, signed or unsigned, by 
the defendant, to any law enforcement officer or his agent;

 

b. A list of any tangible objects, papers, documents, or books obtained 
from or belonging to the defendant, when such objects were seized, from 
where, and by whom; and, 

c. A statement as to whether or not the foregoing evidence, or any part 
thereof, will be offered at the evidentiary hearing or trial.
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 d. Any and all radio transmissions on any frequency allocated for use of 
your agency or any other governmental agency in the area of Keene, New 
Hampshire for any period to be addressed at hearing or trial.

 

e. Any and all video and/or audio records in or around any vehicle of your 
agency or any other governmental agency, responding to and/or occupied 
by any member of your agency or any other governmental agency 
involved in the stop, detention, investigation and/or subsequent arrest.

 

f. Any and all video and/or audio records made of the defendant, including, 
but not limited to video records referenced in the petitioner's Verified 
Petition for Preliminary and Permanent Injunctive Relief. All video records 
available should be provided to the defendant, in addition to notes 
detailing the exact portions of video to be cited by the petitioner.

8. The defendant requests that you preserve any and all physical evidence 
for the defendant's inspection, review, testing and possible use in this case. 
Please also preserve all documentation of such evidence including police 
reports, photographs, measurements, notes, test reports or other 
contemporaneous records of physical evidence.

 

These requests are made pursuant to Part I Article 15 of the New Hampshire 
State Constitution, RSA 91-A:1, and the Sixth and Fourteenth Amendments to 
the Constitution of the united States of America.

 

Please feel free to contact me at your earliest convenience if there are any 
questions. Thank you for your prompt attention to this matter.

 

      Respectfully submitted,

  __________
   Garret Ean, Defendant

cc: James Peale (clerk), James Cleaveland, Kate Ager, Ian Freeman, Graham Colson, Pete Eyre
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